MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO.406/2016.

Omprakash Rikhdeosingh Thakur,
Aged about 51 years,

Occ-under suspension,

R/o MIDC Road, T Point Chowk,

Navegaon Complex, Gadchiroli. Applicant

Versus

1) The State of Maharashtra,

Through its Addl. Chief Secretary,
Department of Home,

Mantralaya, Mumbai-440 001.

2) The Special Inspector General of Police,
Nagpur Range, Nagpur.

3) The Superintendent of Police,

Gadchiroli. Respondents

ORIGINAL APPLICATION NO.407/2016.

Chandan Omprakash Thakur,
Aged about 27 years,
Occ-under suspension,

R/o MIDC Road, T Point Chowk,

Navegaon Complex, Gadchiroli. Applicant

Versus

1) The State of Maharashtra,

Through its Addl. Chief Secretary,
Department of Home,

Mantralaya, Mumbai-440 001.



2 O.As 406 & 407 of 2016.

2) The Special Inspector General of Police,
Nagpur Range, Nagpur.

3) The Superintendent of Police,
Gadchiraoli. Respondents

Shri S.P. Palshikar, Advocate for the applicant.
Shri A.M. Khadatkar, learned P.O. for the respondents.

Coram:- Hon’ble Shri J.D. Kulkarni,
Member (Judicial)

Dated: - 28" February 2017.

Order

Heard Shri S.P. Palshikar, the learned counsel for the
applicants and Shri A.M. Khadatkar, the learned P.O. for the

respondents.

2. The applicant in O.A. No. 406/2016 Omprakash
Rikhdeosingh Thakur is A.S.l. at Gadchiroli where the applicant in O.A.
No. 407/2016 Chandan Omprakash Thakur is his son and is working

as Police Constable at Gadchiroli.

3. The applicant Omprakash was appointed as Constable in
1985 and was promoted as Head Constable in 1993 and as A.S.I. in
2003, whereas the applicant in O.A. No. 407/2016 Chandan has been

appointed as Havildar in 2008.



3 O.As 406 & 407 of 2016.

4. It is alleged that both the applicants have committed
misconduct on 21.3.2013 and, therefore, they were kept under
suspension vide order dated 2.8.2013. A criminal case as well as
departmental enquiry were initiated against both the applicants. The
Enquiry Report in the departmental enquiry was submitted on
15.5.2015 and on the basis of the said report, show cause notice was
issued on 29.6.2015. Ultimately in the departmental enquiry, the
applicants were dismissed on 10.7.2015. Both the applicants filed an
appeal against the order of dismissal and the appellate4 authority was
pleaded to quash and set aside the order of dismissal on 3.3.2016. On
the basis of the said order, applicants were reinstated in service on
12.4.2016. However, they again came to be suspended on 4.6.2016.
This suspension orders dated 4.6.2016 are the subject matter of

these O.As.

5. On the basis of misconduct committed by the applicants on
21.3.2013, a crime has been registered against them and they are
being tried for various criminal offences before the competent Court

and the criminal case is still pending.

6. The applicants have prayed that the suspension orders

dt. 4.6.2016 issued by respondent No.3 are illegal and bad in law and
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it be quashed and the applicants be reinstated in service. They are
also claiming that the direction given by respondent No.3 in its order
dated 3.3.2016, whereby the respondent authority was given an
opportunity to pass the suspension order in respect of the applicants,

be quashed.

7. The respondent Nos. 1 to 3 filed their reply affidavit. It is
admitted that the applicants were earlier suspended on 2.8.2013 and
that the said order was subsequently quashed and the applicants
were reinstated and thereafter they were again suspended vide

impugned orders dated 4.6.2016.

8. According to the respondents, the applicant Omprakash
was working at J.T.S.C. centre and was custodian of arms and
ammunitions kept in the same centre. He has misused his power and
committed criminal breach of trust and misappropriated the arms and
ammunitions for his own gain and the applicant Chandan was in

collusion with his father.

9. It is stated that as per the direction of the appellate
authority, the respondents have conducted preliminary enquiry and in
order to have fair enquiry, the applicants had been kept under

suspension. The applicants, however, are not cooperating in the
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enquiry. The respondents justified the suspension of both the
applicants.
10. Shri S.P. Palshikar, the learned counsel for the applicants

submits that the earlier orders of suspension in respect of both the
applicants have been quashed and set aside and the applicants have
been reinstated in service. However, while passing such orders, the
appellate authority has made observations in the operative order and
the said observations / directions are not legal and proper. The

operative order of the appellate authority reads as under:

“0M0AT [HO0Y 90T A OrU0A% dieelidl &Rars axoard
Il 9 [T YRS EAENT Gl $Rae 07 AFEUD I HEimE
HeHH AT o SRAS Al Jdd T:0UTHT HOTA OIS dteneie
FRATS FO HAATAT JHATID TieAT Gef: AN I PR HE AE0GA el

N0 IEERAS0 TiT JAN0T IOy 0ITaT.”

11. Perusal of the aforesaid order clearly shows that the
appellate authority was pleased to quash and set aside the suspension
of the applicants as per observations made in earlier paras. However,
it was observed that fair enquiry is required to be conducted and,
therefore, direction was given to the effect that fresh preliminary
enquiry shall be held against the applicants and in case it was found

necessary to keep the applicants under suspension, the same action
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shall be taken. This clearly shows that discretion was given to the
competent authority to consider as to whether the applicants shall be
kept under suspension or not, considering the circumstances. Shri
S.P. Palshikar, the learned counsel for the applicants submits that the
appellate authority has exceeded its limit while issuing aforesaid
directions. It is material to note that the applicants have approached
the appellate authority and have challenged the order of dismissal
and, therefore, it was necessary for the appellate authority to consider
as to whether in the given circumstance dismissal was legal and
proper and there was absolutely no reason for the appellate authority
to direct fresh enquiry. Thus the order seems to be prima facie beyond

the jurisdiction of the appellate authority.

12. Shri S.P. Palshikar, the learned counsel for the
applicants also pointed out the observations made by the appellate
authority in the order dated 3.3.2016 and particularly the observations

in para Nos. 4,8,9 and 12 which are as under:-

“y, MEATAD T AT [Hdged [HTaR Gl 31¢i0 &, ISmERIA0
A B0 MHATYIH 30 [UIERd &0 Id JHG Felel 0 §hEhd  MHTY0 I

EOOY "0ITT 30T EHETT didelidial FEEUl FARIY 3gdld SG0 T4l

HBTOIG FidolYdeh 0T, 00T [EHENT el Fefiel IMETUD / HHER
ey SFO0ATT FT0AT SAWRU 0309 MG TR 3R, oar anmnda
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WO IGATAHSN  STOATT 3HTolell ATHHE GI0NBT, OBleeh Tarald Fol
HUPFTh WM 3HUgR $0 9ol IUET  3UsSHHEH I3 3 0guE 0T
HIYTH QIaT d0¢ HOIRT el JRT 3. IrT FEGHATH gD fdremn

I EO0Y 9T 0¢. ISEASA0 AT 379, 0 ATR [YR0¢3 @l HOATT A3 IHIAIT

T3 DI SN0 JOuT Sl 0T 3ol 38, 310 IR
IHR 0909 SVRIYETA]  EHETT dieil dRAS HAET 9iam 340 &,

ISHERIG0 T EHARENT dihell AERGRO (F9- EHARNT Aol EGRY ITAR) AT
S HdeaAelelal SEmEYr 3NMd gld o & SEEAT HEMT JMMSHI0T  F56 0
DQUeler aR o &Har B AR il gidiedn 3R 3 Wl JHg ad
Tt

¢. Tael [ F00IT0AT TITETATl HEIW GOcTUas O1A0HS dihel #0d

FEN JOYEHA JROATT Aol g, [AHAS TaeX OR-FAS dleda da

qoYdel Sell 3E0AT d 3 HEIY OMUHG  dinfiiar 3TUREY @mHERT

el FRAS FWROATT 3Tl FFOTTH MEATAD TMaR A 0ATT ATeldl GIYRIT

DHO SHIOATHTSD FSellg 0 QraT EARENY il Al FAR 3felell AT60

R. PN WHMN SRS PO IAAT A HIOSET HARTT

Tlenell MEREARANAT 0T 0N VM T ld W IYA0 G Fol 0T HARNT
el TITaEdT FEHRETT Al IRERAE JEAT ITMH T0Hd E EHAET
dhelt gl e T METAD JTUSH SIVRIY [0 STolell 318 310 [HIRY0

g R ATIATY 0909 FART 3gdTel HeL Joll 318,

¢, IMMHeTYD AT HERD M 0I0URT g [RAHS [E0ATR

FRAS BIUr MAES a0 g, Ja9 IT Ja00HONd AR OIS
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gl FOA [T YRS AR GVRIY  dIR ST EHAPTT el sras
qUET 0T IR 8.

13. From the aforesaid observations, it will be clear that
the appellate authority came to the conclusion that there was
absolutely no material against the applicants so as to place them under

suspension and to dismiss them.

14. Even accepting for the argument sake that the
appellate authority has rightly directed the competent authority to
initiate fresh enquiry, still it will have to be seen as to what additional
material the respondent No.3 brought on record to place the applicants

under suspension.

15. The impugned order of suspension after directions
from the appellate authority is dated 4.6.2016. Perusal of the said
order shows that except the description of charges levelled against the
applicants in criminal offence, no material has been placed on record
to prove even, prima facie, such charges. There is even no mention of
the result of preliminary enquiry as directed by the appellate authority
in the said suspension order. It can be understood if the applicants
were kept under suspension after initiating preliminary enquiry as
directed by the appellate authority, because some additional material

was found against the applicants.
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16. The learned P.O. submits that the applicants are not
co-operating in conduction of additional preliminary enquiry, after the
matter was remanded back by the appellate authority and, therefore,
no progress was made. If this is accepted as true, then admittedly no
additional material is available with the respondents so as to keep the

applicants under suspension.

17. The learned P.O. submits that the offences registered
against the applicants are serious in nature and suspension is no
punishment. He further submits that the applicants’ claim can be
considered for revocation before the competent committee. He also

placed reliance on the judgment reported in (2002) 10 SCC 293 Hiran

Mayee BhattacharyaV/s Secretary, S.M. School for Girls and

others. | have carefully gone through the said case. He has also

placed reliance on a case (1996) 3 SCC 157 Secretary to

Government, Prohibition and Excise Department V/s

L. Srinivasan and submitted that quashing of suspension and

charges at this stage when the criminal case is pending, may not be
proper. In my opinion, the applicants have been kept under
suspension (i) for the reason that the charges against them are
serious in nature, (ii) criminal case filed against the applicants is

pending and (iii) the competent authority has initiated preliminary
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enquiry for which it is necessary to keep away the applicants from the

enquiry.

18. As against the submission made by the learned P.O.,
the learned counsel for the applicants placed reliance on the judgment

reported by the Hon’ble Apex Court in case of Ajay Kumar Choudhari

V/s Union of India through its Secretary and another, 2015 (2)

SCALE 432. The Apex Court have held in the said case as under:

“Suspension, specially preceding the formulation of
charges, is essentially transitory or temporary in
nature, and must perforce be of short duration. Ifitis
for an indeterminate period or if its renewal is not
based on sound reasoning contemporaneously
available on the record, this would render it punitive in
nature. Departmental / disciplinary proceedings
invariably commence with delay, are plagued with
procrastination prior and post the drawing up of the
Memorandum of Charges, and eventually culminate

after even longer delay.”

19. | have carefully gone through the citations on which
the respective counsel have placed reliance. In the present case,

admittedly the dismissal of the applicants have been set aside by the



11 O.As 406 & 407 of 2016.

competent appellate authority, as the appellate authority found no
prima facie evidence against the applicants. The appellate authority
directed fresh preliminary enquiry beyond its jurisdiction and no
additional material has been placed on record against the applicants in
the said additional enquiry also and, therefore, the fact remains that
there is no evidence against the applicant to keep them under
suspension. It is stated that the criminal case against the applicants is
at its last stage. The said case is for recording statements of accused
persons (applicants) U/s 313 of Cr.P.C. If the said trial ends in
conviction of the applicants, the competent authority may take action
against the applicants. Since reinstatement till fresh impugned
suspension order was issued, the applicants were already in service
and, therefore, | do not find any reason to place them again under

suspension. Hence, the following order:-

(i) The O.As are allowed.

(inThe impugned order dated 4.6.2016 passed by

respondent No.3 is quashed and set aside.

(il)The respondent No.3 is directed to reinstate the

applicants in service, with immediate effect.
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(iv)The order dated 3.3.2016 passed by respondent
No.2 so far as it relates to direction to initiate fresh

preliminary enquiry is quashed and set aside.

(v) No order as to costs.

(J.D.Kulkarni)
Member (J)



